
Whenever I am with energetic young people,
I feel like a recharged battery.

- Nelson Mandela
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MISA

With MISA, you have a dynamic trade union at your side. Whether it’s a
career glitch, a new baby, illness, or an unfair labour practice, with the
Motor Industry Staff Association (MISA) you are covered.

THE BENEFITS OF BEING A MISA MEMBER

EXPERT ADVICE, SUPPORT AND EXCLUSIVE BENEFITS

Unfair Labour Practices | Dismissals | Retrenchments

We provide professional advice and representation at Conciliation, Arbitration, Labour Court and Labour Appeal

Court, where required, at no additional cost to members. We also assist members with disputes on Collective

Agreement contraventions by their employers, disciplinary hearings and grievance processes. 100% of all

amounts obtained through settlement negotiations and/or awards are paid to the respective member(s). As a

MISA member, help is a phone call away. Kindly contact our Legal Department on (011) 476 3920 for assistance.

Conditions may apply in some instances.

MISA Death Benefit Fund: R50 000

Subject to 26 weeks’ consecutive contributions, all

active MISA members will automatically qualify for

this death benefit. In the event of suicide, 104

weeks’ contributions must have been received.

Payments are made directly to the nominated

beneficiary upon the death of a member and the

benefits do not become assets in the deceased

person’s estate.

MISA Funeral Benefit Fund

Subject to one week’s contributions, all active MISA

members and dependants, as stipulated in the Fund

Rules, qualify for this funeral benefit. The member: 

R10 000 | The member’s spouse: R10 000 | Children

over the age of 18 who are registered as full-time

students or who are physically and/or mentally

disabled: R10 000 | Children 14 to 18 years of age: 

R10 000 | Children under 14 years of age: R7 000

MISA BENEFIT AND FUNERAL FUND



ADDITIONAL DEATH AND FUNERAL BENEFIT FOR MISA MEMBERS WHO BELONG TO
THE SICK, ACCIDENT AND MATERNITY PAY FUND

Subject to eight consecutive weeks’ contributions, MISA members and dependants, as stipulated in the Fund Rules,

at RMI establishments, qualify for an additional death and funeral benefit:

Death Benefit for the member: R20 000

The following FUNERAL BENEFIT(S) will be paid in respect of:
The member: R10 000  | The member’s spouse: R10 000 | Children over the age of 18 who are registered as full-time

students: R10 000  | The child of the member 14 to 18 years of age: R10 000 | The child of a member younger than 14 years:

R7 000

NOTE: Funeral benefits of R10 000 will be limited to the payment of three claims (which includes the payment of the Funeral Benefit for

the member) per annum and in the event of Funeral Benefits of R7 000, a limitation of two claims per annum applies.

MISA

FINANCIAL SUPPORT WHEN IT COUNTS

Maternity Benefit
A maternity benefit to the value of R3 000 is payable

subject to a total of 26 weeks’ consecutive contributions.

Application must be made within 17 weeks from date of

birth.

Retrenchment Benefit
A retrenchment benefit to the value of R3 000 is payable

subject to a total of 26 weeks’ consecutive contributions.

Application must be made within 13 weeks from date of

retrenchment.

Ill-health/disability benefit
An ill-health/disability benefit to the value of R3 000 is

payable subject to a total of 26 weeks’ consecutive

contributions. Application must be made within 13 weeks

from date of approval by the Retirement Fund.

Contingency reserve
Administered by MIBCO, this fund supports members

regarding Outstanding Retirement Contributions,

Outstanding Salary, Additional Holiday Pay (AHP), Leave Pay &

Notice Pay in the event of the liquidation of their employers’

businesses.

OTHER BENEFITS

Educated MISA Members Programme.

MISA Study Assistance Programme.

MISA Bursary Fund.

MISA School Support Benefit.

Education Benefits

Healthy MISA Members.

Healthy MISA Women.

Healthy Member Benefits

Exclusive Retirement Option from

Nedbank Private Wealth.

Last Wil & Testament | Living Will.

Domestic Workers' Service Contracts.

Finance and ContractsCollective Bargaining
Members enjoy the focused approach of a well-versed collective

bargaining team representing the members’ interests in the negotiating

process dealing with wages and conditions of employment. MISA is party

to MIBCO and represents its members on all forums within the structures,

both on a regional and national level.

Sick pay for 10 days per annum at 100% of daily remuneration and

thereafter an additional five days at 50% daily remuneration.

Accident pay for 40 days per annum at 75% of daily remuneration.

Maternity benefits for female staff members at 30% of daily

remuneration for 17 weeks.

MISA members at RMI establishments qualify for exclusive sick leave

benefits under this agreement.

Sick, Accident and Maternity Benefit Fund

WANT TO KNOW MORE?

For full details of all the benefits of

belonging to MISA, please visit our

website at www.misa.org.za.



LEGAL

It is estimated that one in four employees has, at some stage of their
lives, been diagnosed with depression. With wide scale stigmatisation a
reality, we look at what mental health issues mean in the realm of
Labour Law.

CAN MENTAL
HEALTH ISSUES
LEAD TO
DISMISSAL?

The MISA Legal Department has seen a significant increase in cases where members are raising mental
illness, such as depression or bipolar disorder, as defences in labour law cases. These defences raised is
either dismissed by the employer due to ignorance; or as a result of non-disclosure prior to the incident
that resulted in misconduct or poor performance. 

Once properly diagnosed, depression is a mental

health disorder disease and, much like any other

chronic or debilitating disease, must be managed.

By: Tiekie Mocke (Manager, MISA Legal Department) and Joshua Nattar (Senior Labour Advisor)

Stigma and Fear

I was reminded of the stigma attached to

depression when I represented a MISA member in

a disciplinary hearing a few years ago.

A very successful sales manager was diagnosed

with severe depression and had to see a

psychiatrist every other week. Fear of the stigma

associated with depression caused the manager

to lie to his superiors and to tell them that he was

diagnosed with cancer. 

One lie led to another, and every time he went for

a psychiatric appointment, they were under the

impression that he was attending a chemo session

and treated him with the necessary empathy, care

and understanding. His lies eventually caught up

with him and ultimately resulted in his dismissal. 

Differential Treatment

In a recent judgment, The Labour Appeal Court

(LAC), in Legal Aid South Africa v Jansen [2020] JOL,

47984 (LAC) (Jansen Matter), was faced with the

question whether the dismissal of Jansen was

automatically unfair on account of his depression. 

Jansen was required to prove that his depression

was the reason for his dismissal and that he was

subjected to differential treatment as a result of his

depression. The LAC ultimately found that Jansen’s

dismissal was not automatically unfair as he was not

subjected to differential treatment as a result of his

condition.

Background to Jansen’s dismissal

Legal Aid SA (LASA) employed Jansen in 2007 as a

paralegal. Jansen was diagnosed with major depression

in 2010. Shortly thereafter, Jansen’s ex-wife launched

domestic violence proceedings against Jansen and she

was represented by Jansen’s direct Manager, Terblanche. 



This was later determined to be an aggravating

factor that led to even more severe depression.

Jansen’s clinical psychologist informed the

employer of Jansen’s aggravated depression

brought on by the feeling of betrayal by Terblanche

and, indirectly, his employer. The employer was

further advised to address and assist Jansen, but

failed to do so. 

Jansen was excessively absent from work as a result

of his severe depression, the fact that his working

conditions were not improving and failure by his

employer to act. His employer did not assist Jansen

at all and informed him that his absence will be

recorded as unpaid leave. 

In November 2013, Jansen, while on sick leave, was

issued with a disciplinary charge sheet ranging from

unauthorised absence (17 days), failure to notify the

employer of his absence, disrespect and failure to

obey a reasonable instruction. Jansen did not

dispute his actions and his defence was that he was

‘acting out of character’ as a result of his depression

in conjunction with his employer’s failure to address

the grievance against Terblanche. 

The Chairperson refused to admit the psychologist’s

report into evidence, and Jansen was dismissed.

The LAC accepted that depression in the workplace

is not exceptional and that the specific circum-

stances in each case will determine how employers

must deal with it. Interestingly enough, the LAC

confirmed that depression is a form of ill-health

which may incapacitate an employee. The Code of

Good Practice, Schedule 8 and specifically items 10

and 11 should be followed. 

The determining factors will be whether the

dismissal was substantively and procedurally fair or

unfair. Should an employee, however, have

misbehaved and commits misconduct as a result of

depression, it should be taken into consideration

when evaluating the sanction.  

Causal Connection between Bipolar Disorder
and Dismissal 

The LAC in Pharmaco Distribution (Pty) Ltd v W

(2017) 38 ILJ 2496 (LAC) (4 July 2017) agreed with the

Labour Court and held that the employer, in this

instance, unfairly discriminated against the

employee (W) who suffered from bipolar disorder.

The LAC found that there was a direct causal

connection between W’s disorder and her dismissal.

The LAC awarded R285 000 to W as compensation

for the automatically unfair dismissal.

Background to W’s dismissal

Pharmaco Distribution (Pharmaco) subjected W to

psychiatric assessment subsequent to her lodging

a grievance regarding the incorrect and late

payment of her commission. Pharmaco reasoned

that because W gave consent to medical testing in

terms of her employment contract, she consented

to a psychiatric assessment. 

The LAC firstly affirmed that the provision in terms

of the employment contract was deliberately

offensive and invasive of W’s right to privacy. This,

the court stated, was inconsistent with section 7(1)

of the Employment Equity Act, No 55 of 1998 (EEA).

The EEA prohibits medical testing of an employee

unless certain conditions are met, such as medical

facts. 

The known medical facts were that W suffered

from bipolar disorder, was undergoing regular

therapy and was taking medication for her

condition. This, the Labour Court observed, was

further the opinion of W’s psychologist who had

stated that W’s condition should not affect her

ability to function effectively in her work

environment. The LAC rejected the argument

relating to consent and pointed out that consent

was not one of the exceptions contained in the

EEA section 7(1).

Secondly, the LAC observed that W had brilliant

performance reviews and, that solely on the fact

that W disclosed that she suffered from a bipolar

disorder, Pharmaco was so concerned that they

dismissed W when she refused to undergo the

medical testing. This, the LAC concluded, was a

clear manifestation of discrimination against the

employee because of her bipolar disorder. 

Employer Responsibilities Highlighted

The LAC in the Jansen matter stressed the

following responsibilities of an employer when

dealing with an employee diagnosed with

depression:

1. (Paragraph 30) ‘’...During the course of his

disciplinary enquiry the applicant submitted proof

of his mental condition which the respondent

declined to consider, without challenging its

authenticity’’. This highlights the responsibility of

employers to consider evidence led during a

disciplinary hearing in defence that is relating to an

employee’s mental health and or illness if

presented with such. 



Principles of South African Case Law

According to Dr John Grogan, former Head and Professor of Law at Rhodes University, the following

principles emerged from South African case law involving dismissal for incapacity, arising out of illness or

injury, 

Depression and incapacity

A dismissal relating to an employee’s depression is often clouded by a number of other issues such as abuse

of sick leave, unauthorised absenteeism, poor performance and misconduct. These are mostly symptoms of

a deep underlying illness such as depression. A fact-finding process should follow to determine whether an

employee cannot perform his or her duties as a result of depression. 

In the Jansen matter, the LAC stated that "depression may also play a role in an employee’s misconduct. An

employee may not be liable for misconduct on account of severe depression impacting on his state of mind

(cognitive ability) and his will (cognitive ability) to the extent that he is unable to appreciate the

wrongfulness of his conduct or is unable to conduct himself in accordance with an appreciation of

wrongfulness".

LEGAL

Dismissal should not be the default answer

An employer must have regard to the responsibilities highlighted by the LAC in the Jansen matter and

guidance should be taken from principles in South African Case Law.

"The employer must ascertain whether the employee is capable of performing the work for which he

or she was employed.

If employees are unable to perform their normal duties fully, the extent of their incapacity, and its

likely duration, must be established.

The employer is then obliged to investigate whether the employee’s duties can be adapted to

accommodate the disability, and if employees cannot be placed in their former positions, their

employers must ascertain whether alternative work can be found for them, even if at reduced

remuneration.

Once the employer has taken these steps, then dismissal of a sick employee may be deemed

substantively fair."

These guidelines are articulated in item 11 of Schedule 8 of the Labour Relations Act 66 of 1995.

2. (Paragraph 40) “…The applicant at all material times suffered from reactive depression, a mental

condition, which was triggered by stress in the workplace, particularly the incident concerning Terblanche

when he represented the applicant’s estranged wife at court’’. Both the Applicant and a Clinical

Psychologist brought the severe depression of Jansen under the employer’s attention. 

3. (Paragraph 43) “… In my view, it follows that the respondent had knowledge that the applicant was a

person with a disability. For this reason, the respondent was under a duty to reasonably accommodate

him. The respondent failed to comply with its duty in this regard. Instead of dismissing the applicant for

misconduct, the respondent had a duty to institute an incapacity enquiry. Considering that the respondent

had been made aware of the applicant’s condition, the respondent, in deciding to dismiss the applicant,

did not have any regards to the circumstances under which the infractions happened and the effect of the

applicant’s condition upon his conduct”. [sic] A very strong message to employers.



Incapacity and Dismissal

Dr Grogan confirms that dismissal for incapacity will be fair only if:

"The employees have been counselled and their medical condition and the problems arising from this

have been discussed with the employees.

The employees’ medical conditions make it impossible for the employees to perform their normal

duties.

The employees’ prognoses are poor.

The employees have had a fair opportunity to contest the employer’s conclusions about their medical

conditions and prognoses and the employees’ working conditions cannot be adapted or alternative

work is not available."

Dismissal might be the result, but it should be the last resort.

While depression is a reality, the law does provide protection. Break the silence and seek the necessary

treatment and guidance. Don’t wait until you are facing dismissal as a result of your conduct before

admitting the cause of the change in your behaviour and performance.

Depression is a real illness and must be treated as such. If you have been diagnosed with depression or

suspect that you are suffering from depression, seek help so that you can deal with the challenges timeously

before it becomes too late. 

Speak up! Dismissal as a result of depression only is automatically unfair. 

WHERE TO FIND SUPPORT

For mental health support visit The

South African Depression and Anxiety

Group at https://www.sadag.org or

contact them on 0800 567 567.



But sometimes keeping quiet can prove to be unwise

and even unhealthy, not only for yourself but also for

those around you.

We live in a world where we are surrounded by

injustices and while many have found their voices

and speak up for themselves and those around them,

some find themselves bound by the unhealthy

culture of silence where those who dare speak up are

reminded to mind their own business. Unfortunately,

this culture permeates all aspects of our lives,

relationships, families, work, religion, etc.

Unhealthy silence may be as a result of any of the

following factors:

Fear of punishment or retaliation

This is one of the major reasons for workplace silence.

Employees may fear an oppressive manager, leader

or owner, retaliation from fellow employees if they

speak up about incorrect practices, losing out on a

promotion or salary increase or being labelled a

troublemaker, etc.

This unhealthy silence is also dangerous. It kills

relationships, morale, engagement and productivity.

It may even be at the cost of a life where the silence is

maintained despite an unsafe practice or non-

compliance with health and safety regulations.

TRAINING

If you're like most people, you've probably heard or even uttered the old adage, "silence

is golden". But is it really always the case? While it is good to actively listen to others in

order to gain full understanding and even to ask the right questions, in other situations,

keeping quiet or biting your tongue is often the best or wisest course of action.

By Thandeka Phiri, National Training

Manager, MISA

Avoiding escalating an already heated or
explosive situation

When emotions run high, there is a lot to be gained

by taking time-out to think things through and

address the issue again later. This keeps people

from saying things they might later regret. 

There are also instances when a victim of abuse is

silent as a means of staying safe and keeping an

already abusive situation from escalating. In these

situations, silence is a means of avoiding further

abuse.

Avoiding hurting people’s feelings

This might sound healthy and to an extent it is. 

No one sets out to hurt others or their feelings, but

there are times when we have to speak up.

Immediate, purposeful and constructive feedback

is the best form of kindness and respect. 

Not wanting to appear foolish, wrong or overly
sensitive

This is especially prevalent in the face of authority

figures where junior or inexperienced employees

choose to keep quiet fearing that they might be

wrong or might not have all the details. 



This article contains extracts from an article by Dr Sharon King Gabrielides, which originally appeared in her free weekly ‘Key Steps Food for

Thought Blog' available on the Key Steps website.

At times, one might be confused about what they are

hearing or seeing. Unsure whether the comment at

the office is a harmless joke, or racist and offensive?

Whether a spat is a minor quarrel, or a serious case of

domestic violence? Ambiguous situations like these

make it harder for people to step up and act as they

don’t want to appear foolish or overly sensitive.

Falling prey to the bystander effect 

This occurs when the presence of others discourages

an individual from intervening in an emergency

situation, against a bully, or during an assault or other

crime. 

The greater the number of bystanders, the less likely it

is for any one of them to provide help to a person in

distress. 

People are more likely to act in a crisis when there are

few or no other witnesses present. In certain instances,

people have stood by and did nothing while witnessing

acts of abuse, gender-based violence or other forms of

violence. This silence conveys a lack of concern, or even

implied consent, making it far more likely that it will

continue.

Following the crowd

The term “bystander apathy” refers to when we tend to

take our cue about whether to speak up or not from

those around us. It is closely related to the bystander

effect. 

In alarming circumstances, most people keep quiet if

those around them seem unperturbed, silence

becomes contagious in our effort to maintain the

status quo.

Over the past few months we’ve seen multiple

examples of the challenge of calling out bad

behaviour, especially in the case of mask wearing.

If you see someone in a store not wearing a mask,

do you speak up? You could, but you may worry

about whether that person would become

aggressive, or whether it’s your place to do so.

When others let it slide, you might also keep quiet.

Shying away from the effort required

In the face of bad customer service, only a fraction

of unhappy customers will complain. It is most

likely that one will keep quiet and rather stop

doing business with that retailer. This is because

some people cannot be bothered to invest the

effort and time required to constructively voice

their concerns. Others do not want to get the

errant employee in trouble, especially in light of

the high rates of job losses and unemployment. 

In most workplaces, employees select to turn a

blind eye and maintain their silence as they fear

that they might be tasked with fixing the problem.

Often people complain about injustice, prejudice,

inefficiencies and dishonesty, but when faced with

specific situations, some may become crippled by

these unhealthy silences and watch as their rights

and values and those of others get trampled on.

Although there is an appointed time for

everything, a time to be silent and a time to speak,

we all need to ensure that when we choose to be

silent it is not to the detriment of ourselves or

those around us.

When confronted with the choice to be silent or
to speak up, evaluate which one is the healthy
choice. 

Although turning a blind eye might be easier, it

could at times mean life or death. We cannot afford

to keep quiet as situations around us disintegrate

further.

Let us cancel the culture and habit of unhealthy

silences.

Breaking the culture of unhealthy silence



While it may seem near-impossible to face a new day when battling depression, here are three tips that can

help you on the road to better mornings. 

RISE WITH A
POSITIVE
MINDSET

We all resist getting out of bed (especially on cold winter mornings) but for those
unfortunate to grapple with depression, getting out of bed can seem an almost
impossible task. 

Start each morning by being thankful

Lack of interest and an inability to find pleasure in

things you used to enjoy is one of the symptoms

of depression. 

When you wake up, begin with the thought,

"What am I thankful for today?" is the advice

offered by Dr Beatrice Tauber Prior. 

“Then ask yourself to get up for the thing you are

grateful for,” says Dr. Prior.

You may be grateful you have a job or grateful for

your children, friends - or your pets. You may be

grateful that you have a roof over your head. It

doesn’t matter how big or small.

"Find one thing that you’re deeply grateful for and

use it to power you up and outta bed," she says.

Set one goal for the day

Having a seemingly impossible list of things you

need to do can often be a trigger for people who

have depression. It could also turn into one of the

main reasons for your apprehension about

starting a new day. 

Therefore, start by giving yourself one goal. An

easy goal that you will be certain to achieve.

Achieve one goal each day, and you will start

making progress! 

Embrace the benefits of pet ownership

Any pet owner can tell you that having a pet

comes with a world of benefits (and some

important responsibilities, of course!).

Pets offer companionship of the most loyal kind,

unquestioning affection, and joy (through their

antics, they are usually able to make even the

most gloomy person laugh).

Pets provide a positive sense of security and

routine for their owners. The Anxiety and

Depression Association of America calls this “the

pet effect", the mental health boost of which may

be very helpful for people battling depression.

If you need a really good reason to get out of bed

each morning, get a furry friend. Not only do they

change the lives of their humans, if you adopt a

pet from a shelter, you will change theirs too!

https://www.healthline.com/health/depression/anhedonia
https://www.healthline.com/health/depression/anhedonia
https://adaa.org/learn-from-us/from-the-experts/blog-posts/consumer/alleviating-anxiety-stress-and-depression-pet


News from Aon 

Aon South Africa list a few unexpected costs to consider as well as safety measures that
could help you to mitigate the risk of car theft: 

THE REAL COST OF
CAR THEFT

Insurance deductible or excess - an insurance

claim is subject to a basic excess, usually 5%

of the loss, which is something to take into

account. If you are over the age of 55 years,

you don’t pay a basic excess on Aon designed

personal products.

Your monthly motor insurance premium is

likely to increase following a claim due to the

loss of your ‘no claim bonus’.

You can mitigate against theft by parking in a

safe area and locking your vehicle at night.

Most insurers will offer a premium discount

should you volunteer to install an approved

tracking system where the policy condition

does not require one.

Check that you have included the maximum

car hire on your policy to avoid the cost and

inconvenience of being without transport

while your insurer is sorting out your vehicle

following an incident.

Avoid leaving valuables in your vehicle - if

unavoidable, make sure it is out of sight. Items

that you bring along in your vehicle, such as

your laptop, smartphones and luggage to

mention a few, must normally be specified

under your All risks cover, or these items won’t

be covered.

Car remote jamming remains a trend and

there is generally no cover if there is no

evidence of a break-in to your vehicle - it is

important to check that your car is locked

before walking away.

Understand the Basis of Loss Settlement on

your insurance - Retail value is the price at

which the dealer will sell a vehicle to you.

Market value is what you could expect if you

trade the vehicle in. Insurers will usually

stipulate on which basis the claim will be

calculated.

Credit shortfall cover should be taken where

the outstanding balance exceeds the retail

value of the vehicle, enabling you to settle

outstanding debt if your car is stolen or

written off.

Drive defensively by being aware of road and

weather conditions, other road users and

hazardous situations and take steps to avoid

becoming a statistic.

It is the responsibility of the driver to take due

care by abiding to the rules of the road and

keeping your vehicle in a roadworthy

condition.


