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Acknowledgement of Debt, Deductions, and when can you raise Duress as a
defence? Tiekie Mocke, MISA's Manager, Legal Department, looks into the 'triple
D' question.

LEGAL
THE 'TRIPLE D' QUESTION - DEBT, DEDUCTIONS & DURESSS

An employer, in some instances, will circumvent the

normal disciplinary procedure, by presenting an AOD to

an employee, in order to hold that employee liable for

some form of loss or cost of damages sustained during

the course of their employment. Once an employee

affixes his signature (signs) to the AOD, they bind

themselves contractually to the agreement and shall be

indebted to the employer for the sum of the damages. 

Section 34 of the Basic Conditions of Employment Act

75 of 1997 (BCEA) reads as follows: “Deduction and other

acts concerning remuneration – 

“Can a moment of madness make up

for an age of consent?” Basil Bunting.

MISA recently received a request from a member

regarding an acknowledgement of debt (AOD)

that she had signed at the company premises,

whereby the company held the member liable

for the shortfall on the sale of a vehicle.

The normal procedure

First and foremost, get into the habit of

contacting MISA before signing anything

presented to you by the company in order to

advise you of your rights. MISA’s ability to assist

you after the fact is quite limited. 

(1) An employer may not make any deductions from

an employee’s remuneration unless (a) subject to

subsection (2), the employee in writing agrees to the

deduction in respect of a debt specified in the

agreement; or (b) the deduction is required or

permitted in terms of a law, collective agreement,

court order or arbitration award. 



(2) A deduction in terms of subsection (1)(a) may be

made to reimburse an employer for loss or

damage only if – (a) the loss or damage occurred in

the course of employment and was due to the

fault of the employee; (b) the employer has

followed a fair procedure and has given the

employee a reasonable opportunity to show why

the deduction should not be made; (c) the total

amount of the debt does not exceed the actual

amount of the loss or damage; and (d) the total

deductions from the employee’s remuneration in

terms of this subsection do not exceed one-quarter

of the employee’s remuneration in money. 

(3) A deduction in terms of subsection (1)(a) in

respect of any goods purchased by the employee

must specify the nature and quantity of the goods.

 

(4) An employer who deducts an amount from an

employee’s remuneration in terms of subsection (1)

for payment to another person must pay the

amount to the person in accordance with the time

period and other requirements specified in the

agreement, law, court order or arbitration award. 

(5) An employer may not require or permit an

employee to- (a) repay any remuneration except

for overpayments previously made by the

employer resulting from an error in calculating the

employee’s remuneration; or (b) acknowledge

receipt of an amount greater than the

remuneration actually received.”

Regulations 4.6.1 and 4.6.2 of the General

Administrative Regulations,

promulgated in terms of the BCEA,

provides that: .

Therefore, for deductions against an employee’s

salary, to be in compliance with the BCEA, the

employer must comply with certain requirements,

such as: 

Should you refuse to sign an acknowledgement of

debt presented to you, the employer will subject

you to a disciplinary enquiry (after conducting a

formal investigation), in order to establish whether

you were guilty of an act or omission – under the

charge of negligence – that led to the loss or

damage. You will be given a fair chance to state

your version of the events; and if you are found to be

guilty – the employer may then hold you liable for

the repayment of the damages.

- the employer must follow fair procedure;

- the employee must be given an opportunity

to make representations as to why the

deductions should not be made; 

- the total amount of the debt must not exceed

the actual amount of the loss or damage; and 

- the total deductions from the employee’s

remuneration must not exceed 25% of the

employee’s salary, in monetary terms.

4.6 Deductions and other acts

concerning remuneration: Sections

34 and 34A 

4.6.1 An employer may not deduct

money from an employee’s

remuneration unless – 

a) The employee agrees in writing to

the deduction of a specific debt; 

b) The deduction is made in terms

of a collective agreement, law, court

order or arbitration award;

4.6.2 A deduction in respect of

damage or loss caused by the

employee may only be made with

agreement and after the employer

has followed a fair procedure.



It is important to note that clause 3.9(11) of the MIBCO

Main Collective Agreement grants the employer more

freedom in value of the deductions and stipulates “the

amount of the deduction is limited to 30% of the

earnings, excluding statutory deductions.”

In terms of the AOD above, the member agreed to a

repayment of the debt, in instalments, over a period of

12 months. One month later the member resigned

from her employment, and the company relied on the

provisions of clause 1 of the AOD agreement, which

stipulated that should the member “leave the

company’s employment, the full balance then

outstanding will immediately be deemed due and

owing and payable without notice.”

In casu

The AOD was signed by the member on 21 May

2021. The member thereafter waited two weeks

before she was in contact with MISA’s offices for

assistance. Unfortunately, MISA was unable to assist

and the file was closed. 

Cooling-off right

The National Credit Act 34 of 2005 (NCA) makes

provision for a “cooling-off period”. This is the right of

a person to cancel or rescind an agreement without

having to provide reasons, within five business days

of signing the agreement, if the agreement is a

lease agreement or an instalment agreement. If a

party to the agreement makes use of same, they

would not commit breach of contract. This

provision will only be available on the provision that

the agreement was concluded at any other location

than the business premises of the credit provider. If

the agreement is concluded at the credit provider’s

premises, then this option is no longer applicable

because there is a lack of pressure that the

consumer would be put under in concluding such

an agreement.

However, the question arises: “Can an employer be

considered to be a “credit provider” as provided for

by the NCA?” And the simple answer is, no. A credit

provider is a person that offers or lends money

under a credit agreement. A credit provider must

be registered with the National Credit Regulator

(NCR). Therefore, an employee cannot rely on the

“cooling-off” right offered under the NCA.

Elements of a Contract

Thereafter, the member again contacted the MISA offices after the company withheld her final salary. At this point,

the member alleged that she had signed the acknowledgement of debt whilst she was under duress. She

explained that the very same day she had found out that a family member was murdered and that she was not in

the right state of mind when the company gave her the agreement to sign.

The caveat subscriptor rule is a Latin maxim that translates to “let the signer beware”. This is a legal principle that

assumes (unless the contrary can be proven), that once you sign a contract, you are accepted to have read and

have agreed to the contents thereof. This principle in law was discussed in the case of Absa Bank Ltd v McCreath

(26/14) [2014] ZAECGHC 51 (13 June 2014) at paragraph 7 – 8. The High Court stated as follows: 

"This rule is not absolute. As appears from Fagan CJ’s judgment in George v Fairmead (Pty) Ltd 1958 (2) SA 465 (A) at

471B-D, it all comes down to whether the party who signed the document created the impression for the other

party that he or she had agreed to the terms contained in the document: 

When can an error be said to be justus for the purpose of entitling a man to repudiate his apparent assent to a

contractual term? As I read the decisions, our Courts, in applying the test, have taken into account the fact that

there is another party involved and have considered his position. They have, in effect, said: ‘Has the first party - the

one who is trying to resile - been to blame in the sense that by his conduct he has led the other party, as a

reasonable man, to believe that he was binding himself? . . . If his mistake is due to a misrepresentation, whether

innocent or fraudulent, by the other party, then, of course, it is the second party who is to blame and the first party

is not bound.’”

The Labour Court in Shenaaz Padayachee v Interpark

Books (D243-12) confirmed that the BCEA confers a

right on an employer to make deductions from an

employee’s remuneration in respect of damages or

loss caused by the employee, but stipulates that

these prescribed formalities must be complied with. 

More specifically to the Motor Industry, the MIBCO

Main Collective Agreement in clause 3.9(10) allows for

“deductions or set-off upon termination of

employment from all moneys owing to an employee

except pension and-or provident funds in respect of

loans in terms of a signed acknowledgement of debt;

Provided further that it would not be necessary to

obtain the Regional Council or the Council’s consent

for deduction other than those enumerated above, if:

a) deduction otherwise comply with this clause; b)

the employee signs a standard Council

acknowledgement of debt.”



RH Christie and GB Brafield in Christie’s The Law of

South in South Africa (6th edition) at 182 states “true

basis of the principle is the doctrine of quasi-mutual

assent, the question being simply whether the other

party is reasonably entitled to assume that the

signatory, by signing the document, was signifying his

intention to be bound by it.” 

In Burger v Central South African Railway 1903 TS 571 at

578, Judge Innes stated that “It is a sound principle of

law that a man, when he signs a contract, is taken to

be bound by the ordinary meaning and effect of the

words which appear over his signature.” 

It is well established that the elements for entering into

a valid contract or agreement, require the signatories

to such, to agree on the following components:

In the matter of Llewellyn v Maclennan (46101/2013)

[2016] ZAGPJHC 25 (15 February 2016), the HC held

at paragraph 44 “the onus is on the defendant to

persuade the court that there was no true consent

on her part to entering into the contract (the

acknowledgement of debt) because [of the]

intimidation or improper pressure placed upon her

rendered her consent no true consent and

therefore the contract voidable.”

Visser and another v Kotze (519/2011) [2012] ZASCA

73 (25 May 2012): The SCA held at paragraph 12 that

“The elements necessary to set aside a contract on

the ground of duress were described by Corbett J in

Arend & another v Astra Furnishers (Pty) Ltd 1974 (1)

SA 298 (C) as follows: ‘[I]t is clear that a contract

may be vitiated by duress (metus), the raison d’etre

of the rule apparently being that intimidation or

improper pressure renders the consent of the party

subtracted to duress no true consent. . . Duress may

take the form of inflicting physical violence upon

the person of a contracting party or of inducing in

him a fear by means of threats. Where a person

seeks to set aside a contract, or resist the

enforcement of a contract, on the ground of duress

based on fear, the following elements must be

established:

1. Consensus: meeting of the minds (agreement on

all material aspects – terms and conditions of the

contract);

2. Capacity: able to enter into a contract (legal

capacity: sound mind, age);

3. Formalities: reduce to writing and signed by both

parties (where possible);

4. Legality: the agreement must be lawful (not

prohibited by law or common law);

5. Possibility of performance: conditions complied

with, able to be performed;

6. Security: specific performance capable of being

performed. 

Acknowledgement of Debt and Allegation of
Duress

The Oxford Dictionary of Law defines Duress as

“pressure, especially actual or threatened physical force,

put on a person to act in a particular way. Acts carried

out under duress usually have no legal effect; for

example, a contract obtained by duress is voidable.”

Duress is the use of force or undue influence on a

person.

i. The fear must be a reasonable one.

ii. It must be caused by the threat of some

considerable evil to the person concerned or

his family.

iii. It must be the threat of an imminent or

inevitable evil.

iv. The threat or intimidation must be unlawful

or contra bonos mores.

v. The moral pressure used must have caused

damage.’”

The question would arise: “Was the member

of sound mind (compos mentis) at the time of

signing the agreement?”



As can be seen, to succeed in a claim of duress, the

“coercion” or “undue pressure” would have to be placed

on her by the employer, or that the employer should

have at least have been aware of the pressure that she

was under and had insisted on her signing the

agreement.

The test for duress is an objective one. If the employee

felt that they were subjectively coerced into signing the

acknowledgement of debt, the test of the reasonable
man must be satisfied. Therefore, if the member

alleges that she was not of sound mind or coerced into

the agreement, the question would arise: “What would

a reasonable person have done in the circumstances?”

The “proverbial gun to the head” question: “Was the

employee able to exercise any other form of decision-

making, at the time?”

If an employee can show that when entering into an

agreement, they were given no choice, they may
succeed in raising a defense of duress. 

discuss the matter with your employer in an attempt

to reach an amicable resolution and reduce new terms

to writing. 

The disputing of a contract is a civil dispute to be

resolved by the Magistrate’s Court whereby one would

seek an order to overturn the contract/agreement by

attempting to rely on the argument that the pressure

placed on the party at the time of signing the contract

rendered their consent to be not true consent and

therefore making the agreement voidable.

A claim of duress is a difficult one to prove. The matter

would need to be referred to the Magistrate’s Court (if

the debt is under R 400 000 and High Court if it is

above that amount) for evaluation of the contract and

the potential repudiation thereof. The employee will be

required to show their psychological state at the time

of signing the agreement, for example by leading

expert witness testimony to testify to their mental state

at the time, or by showing that they were undergoing

psychological evaluation at the time or shortly after the

incident.

In our instance, the employee was unable to show that

the employer placed any undue force on the

employee, when signing the AOD, making the AOD

enforceable.
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How can we help?

Make sure you read the contents

of the documents given to you

to sign. The consent lies with you.

If you do not consent to the

contents of the document,

rather withhold your signature

and contact MISA, when you are

unsure, before signing anything

presented to you by the

company so that we can advise

you of your rights. 

What can you do, if you were forced to sign a
contract?

Firstly, if you sign a contract, you should agree (consent)

to the terms of that agreement. If you are unable to

adhere to the terms, it would be suggested that you 



On 8 August 2021, MISA made history once again when it hosted a successful webinar on
Convention 190 (C190) of the International Labour Organization (ILO), on eliminating violence
and harassment in the world of work. This day also marked another important industry
milestone: the launch of the Industry Equality and Diversity Forum (IEDF). 

"It is undeniable that gender-based violence and

harassment is a sad reality in our communities

and workplaces in South Africa," says Thandeka

Phiri, National Training Manager, MISA. 

"As a trade union, it is our responsibility to address

this scourge and to do everything possible so that

our members and workers in general can have

safe working environments where equality and

diversity are promoted."

This is therefore the driver for the launch of the

IEDF.  

However, this Forum, is not a 'talk shop' or a
window dressing exercise. 

"The IEDF can only make a constructive difference

to the work environment of our members and

workers in the retail motor industry with the 

INDUSTRY EQUALITY AND DIVERSITY FORUM LAUNCHED -
AND YOU ARE INVITED

TRAINING

co-operation of and action from employers and

decision-makers in the various workplaces," says

Thandeka. 

"MISA would like to extend the invitation to

employers and motor industry decision-makers to

be part of this ground-breaking initiative within the

retail motor industry."

Significant support from employers

Motus Corporation, arguably the market leader in

the retail motor industry in South Africa, has already

thrown its weight behind the initiative. 

"At Motus, we place enormous importance on

protecting and promoting vulnerable groups within

the workplace,"  says Michele Seroke, Chief People

Officer at Motus. "We are therefore proud to be a

significant and influential participant and role player

in the Forum." 



The drafting of workplace policies.

Guidance on the rollout of those policies

Communication to employees on equality and

diversity matters

Sharing of best practices

Training

Provision and sharing of resources.

Not a 'talk shop' or a negotiation platform

"The Forum is not just a talk shop or a negotiation

platform," says Thandeka.  It will also not be a vehicle

for parties to use to further or promote their interests

or agendas.

"It will be an opportunity for workers and employers

to work together to create workplaces that are safe

environments that embrace diversity and that are

free of violence and harassment."

Assistance provided through the IEDF

Parties to the Forum will be assisted with various

tools and support, including:

Motus is further involved in the IEDF through its

appointed labour law service provider, Jennifer

Da Mata. 

Jennifer, the Managing Director of Strata-g

Labour Solutions, participated as a panellist in

MISA's webinar on Convention 190 of the ILO,

representing employers. 

"Jennifer's input is invaluable as she has

represented employers in the motor industry for

over two decades," says Thandeka. "She

supports collaboration between parties

representing both employers and employees in

addressing issues around inequality in the

industry."

All-inclusive

Thandeka stresses that participation in the

Forum is all-inclusive. "We welcome males and

females from large, medium and small

enterprises to participate in the IEDF."

The first meeting of the Industry Equality
and Diversity Forum (IEDF) is scheduled to
take place virtually on 5 October 2021 from
10:00 – 12:00.

MISA would like to extend the invitation to

employers and motor industry decision-

makers to be part of this ground-breaking

initiative within the retail motor industry. 

If you are interested or would like more

information about the Forum, please contact

Thandeka Phiri, MISA’s Training and HR

Manager on Thandeka.Phiri@ms.org.za or

at (011) 476-3920.

mailto:Thandeka.Phiri@ms.org.za


ESSENTIAL SKILLS NEEDED TO SUCCEED IN A POST-COVID-19
WORLD

If you are a registered MISA Member and are interested in attending the training sessions, please

contact the MISA Training Department by sending an email to Training@ms.org.za, with the

subject line "MISA Soft Skills Training Virtual Sessions" or click here to complete our online form.  

For any questions or more information, please contact the training department on 

(011) 476-3920.

If you are working within the motor industry and not yet a registered MISA member, you should

be joining a dynamic trade union to look after your interests! Please click here:

https://www.misa.org.za/home/join-misa/ or call the MISA Head Office on (011) 476-3920.
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Much has been written in the past couple of months regarding essential skills needed to succeed in a
post-COVID-19 world, how to lead with emotional intelligence in the time of COVID-19. 

Goal setting and establishing a Growth Mindset.

In the Customer First Era it is all about Client-

centricity.

Getting things done: Time Management and

Prioritisation.

Effective problem-solving using the '5 Whys'

technique.

Power of Collaboration.

Dealing in a Digital World (telephone, email and

social media etiquette).

Enhancing Engagement with EQ (Emotional

Intelligence).

Effective Listening.

Managing Conflict.

Rolling with the Punches: Adapting to constant

Change.

In keeping with the ever-growing trend of e-learning

and the use of virtual platforms, these sessions will be

presented in the form of webinars.

Lunch & learn with MISA

However, taking into account workplace demands

and the busy schedules of all of our members, these

sessions will be delivered as a “Lunch & Learn” series,

wherein the sessions are scheduled to take place every

Tuesday over lunchtime, between 13:00 – 13:30. The

start date of the sessions will be communicated to all

registered participants.

This is one of those times when it truly pays to be a

MISA member, as these training sessions will be at no

cost to all registered MISA members.

MISA members can either select one of the training

topics below or register for the full suite of training

consisting of the following topics:

These soft skills interventions have been selected

because, since the advent of COVID-19, they have

become quite critical and are core competencies

required by individuals to succeed in a market driven

by high levels of client-centricity, collaboration and

engagement with diverse people.

Highlighted in these articles is the unquestionable

value of soft skills for the purposes of enhancing

technical or hard skills, in order for one to excel in their

current job or even to be able to gain access into the

professional world, more especially in the wake of the

COVID-19 pandemic and the numerous changes that it

has ushered into the world of work.

In light of the importance of soft skills and in addition

to our current skills development offerings, MISA is

partnering with Global Business Solutions for the

provision of specialised capacity building, through a soft

skill webinar series exclusively for MISA Members.

Global Business Solutions is a leading Labour Law,

Human Resources and Industrial Relations consultancy

offering a diverse range of services aimed at

empowering businesses to achieve their objectives. 

Lead facilitator for the series, Natalie Singer, has a

wealth of experience consulting and training for clients

across the economy. She is particularly interested in

supporting businesses and their people to adapt to the

changes in how we work, especially after Covid-19 fast

forwarded us into the future. Natalie prides herself on

sharing relevant information that can be practically

applied and which translates into measurable results!

This series is intended to empower MISA members to

navigate the changing world of work, acquire

knowledge and skills, especially soft skills, to enable

them to be Future-Fit and to operate independently

and successfully.

mailto:Training@ms.org.za
https://forms.office.com/r/jR3RvJWQBc
https://www.misa.org.za/home/join-misa/


THE IMPORTANCE OF UPSKILLING AND RESKILLING

Upskilling and reskilling have become common
terms in workplaces and have become crucial to
business growth and the development and
retention of employees.

The constant changes in technology, innovation,

systems and regulations brought on by 4IR and the

pandemic have resulted in rapid advances that have

left labour markets struggling to keep up, resulting

in shifts in in-demand skills and skills gaps. 

Employers are closing these skills gaps through a

combination of upskilling and reskilling the

workforce. While both sound similar, they both have

different roles and purposes within Learning and

Development Strategies.

Upskilling is the process of enhancing or expanding

an employee’s skillset, becoming a more productive

contributor to the organisation. When workers

upskill, they learn new abilities and grow their

competency in areas that are important to their role

or department. This can be achieved both

immediately and over the long term. This usually

involves continuous learning and is vital to an

employee’s ability to advance in their career,

enabling them to take on additional responsibilities.

Upskilling primarily focuses on helping employees

become more skilled and relevant at their current

position within the organisation and builds on

existing skills. 

Reskilling equips employees with new skills that will

allow them to take on a new or a different position

that is entirely different from what they have been

doing. This method is generally used when an

employee’s job has become non-essential, and the

employer wants to retain the employee by training

them in a different discipline.

Upskilling and reskilling are both vital for the highly-

competitive and evolving business environment.

This makes them both equally critical elements of a

powerful business strategy.

Continuous learning 

Continuous learning is a concept in professional

development where employees are given the

opportunity to learn while they work. It ensures that

teams develop the habit of acquiring skills,

knowledge, and abilities to help them become

better at their jobs. 

The great thing about continuous learning is that it

allows employees to constantly improve their

knowledge and skillset, subsequently preparing

them for a senior position within the organisation.

And even if they don’t desire to change positions, as

long as employees help drive success in the

organisation, there will be more opportunities for

them to step up and use what they have learned.

Upskilling and reskilling current staff members is an

indispensable practice for staff retention through

job fulfilment. It also helps employers to save on

external hiring costs while ensuring that the

employer has diverse, and creative employees that

are continuously learning, adapting, and acquiring

new skills. 

The provision of opportunities for growth and

development to employees not only fosters a

culture of development and progress, it also has the

added benefit of increasing employee loyalty,

creating employees that are more vested and

engaged with their work.

MISA provides its members with soft skills training benefits as well as study assistance benefits for

long term studies. 

From 21 September 2021, MISA will be embarking on a Soft Skills Virtual Training project, a special

project for specialised capacity building for MISA members. For more information on these benefits,

please contact Training@ms.org.za or call us at 011 476 3920. 

This article contains information from:

https://www.thehrdigest.com/why-invest-in-upskilling-for-the-future-of-work/

https://tracom.com/blog/the-importance-and-benefits-of-continuous-learning

https://www.nakisa.com/blog/transformation/upskilling-workforce-future-work

https://www.ag5.com/upskilling-future-of-work/

https://www.thehrdigest.com/why-invest-in-upskilling-for-the-future-of-work/
https://tracom.com/blog/the-importance-and-benefits-of-continuous-learning
https://www.nakisa.com/blog/transformation/upskilling-workforce-future-work
https://www.ag5.com/upskilling-future-of-work/


ADDRESSING FIRE RISKS IN AND AROUND
YOUR HOME 

Overloading sockets with too many adaptors

and/or extension cords can potentially cause a

fire.

Hair styling tools such as flat irons also pose a

risk. Remember to unplug and use a heat proof

mat.

Never leave electrical devices such as ovens,

heaters and fans on and unattended in your

home.

Always check to see that switches and devices

are turned off during loadshedding.

Candles and fireplaces are a significant fire risk

and should never be left unattended.

#1:  Faulty Wiring and Appliances 

Faulty wiring and appliances are the leading cause

of fires at homes. It is crucial to utilise the services of

a qualified electrician to ensure electrical work is

done correctly with a certificate of compliance.  

#2:  Overloading and unattended appliances
and fireplaces 

#3:  Gas Safety in and around your home 

The inclusion of gas appliances in our households

such as fireplaces, heaters and ovens are becoming

very popular. According to SANS regulations the

following amount of gas is allowed in and around

your property:  

Fire is one of the major causes of outright insured losses in South Africa, yet it is also one of the most

underestimated and underinsured risks. Aon South Africa provides a handy check list of what you need to

know about fire risks and insurance:   

< 9kg gas bottle can be stored inside a building.

9kg gas bottle must be stored outside a

building.

< 19kg gas bottle can be stored inside a

building.

19kg gas bottle must be stored outside a

building.

For flats, townhouses and cluster homes:

Freestanding house:

Many of us store a back-up bottle of gas in the

garage and if your garage adjoins your home, then

the limitations set on indoor gas storage includes

your garage. 

#4:  Clean out the clutter 

Minimise your home’s risk of fire by cleaning out

the clutter to rid your home of unnecessary

flammable materials such as leaves, dead branches

and trees, boxes, leftover paint, chemicals and the

like.  Give your garden shed and garage a regular

clean out.     

A fire has the potential to destroy everything in your

home. A professional assessment arranged through

your broker is an invaluable exercise to get to an

appropriate insured value to ensure that your most

prized possession is correctly covered. 


